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 5 

1.  CALL TO ORDER: The meeting was called to order at 7:00pm. 6 

     DRB Members Present: Chris Cook, John Donaldson, Gib Geiger, and Brian Shupe. 7 

.    DRB Members Absent:  Jon Jamieson, Chris Jernigan, and Mike Kingsbury. 8 

     Staff: Planning & Zoning Administrator Susan Senning, Recording Secretary Carol Chamberlin  9 

     Others:  Susan Lee, Bill Shafer, Donna Smith, Michael Smith, Mark Hall. 10 

 11 

Availability for hearings scheduled for February 25 was discussed.  One hearing is related to the new Town 12 

Office building; both Mr. Shupe and Ms. Cook will recuse themselves.  Mr. Donaldson will not be 13 

available, and it was pointed out that because it is a school vacation week there may be others who are not 14 

available.  Ms. Senning will contact absent DRB members and alternates to determine if a quorum can be 15 

assembled for hearings on the scheduled date. 16 

 17 

2.  PUBLIC FORUM:  None. 18 

 19 

3.  Application #3556 (Appeal) by Bill Shafer which is an appeal of a determination made by the 20 
Zoning Administrator that Notice of Violation #3546-NOV, involving a structure that exceeded the 21 
maximum allowable building height, was cured by grading work performed in November 2013. The 22 
property, 38 Deerfield Drive, is identified as a single family residence and is parcel #12002.200 located 23 
in the Agricultural-Residential District. 24 
 25 
Mr. Shupe asked that Mr. Shafer explain his reasons for the appeal and then that Ms. Senning provide an 26 
explanation of her decision that the associated Notice of Violation had been cured. 27 
 28 
Mr. Shafer explained that his understanding of the height measurements is that one measurement is taken 29 
from the top of a stone raised bed which he believes is about 12 to 18 inches above ground level.  He 30 
does not believe it is appropriate to consider a temporary structure such as the stone wall creating the 31 
raised bed the starting point for measuring, as it does not align with his understanding of ‘finished grade.’ 32 
 Mr. Shafer also noted that his understanding, through conversations with the Town Administrator, was 33 
that town attorney’s advice was that a raised bed would not be an appropriate starting point for 34 
determining building height. 35 
 36 
Mr. Donaldson pointed out that the large drawing being referred to was not a copy of the one provided in 37 
Board member packets.  Ms. Senning explained that this was because when she performed a site visit and 38 
found rocks along the foundation on the Smith side she followed up by contacting Peter Lazorchak of 39 
McCain consulting to ask how to measure with the rocks in place.  She subsequently sent the definition 40 
of ‘building height’ from the Waitsfield Zoning Bylaws (WZB) to Ms. Lee and the building contractor; 41 
the WZB does not contain a definition for ‘finished grade.’ Deferring to the contractor’s opinion on 42 
building height, the revised map depicted the different low point used.  Ms. Senning noted that one side 43 
had been regraded and one side contained the stack of rocks, of which she did not approve as a 44 
measurement base, so that side was remeasured. 45 
 46 
Mr. Shafer requested that the Board determine a definition for ‘finished grade.’  Ms. Senning explained 47 
that because the definition is not specified in the WZB, she sought a dictionary definition and when that 48 
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did not clarify the matter she sought advice from an engineer.  Ms. Capels had previously sought advice 1 
on the term’s meaning from the town attorney while Ms. Senning was on maternity leave because Ms. 2 
Capels was initially the point of contact in the office during that time.  Ms. Senning explained that she 3 
worked from home on this issue during maternity leave to provide continuity and because Ms. Capels did 4 
not have all of the background information.  Relying on relevant expertise, Ms. Senning decided to use 5 
the engineer’s guidance on the building height. 6 
 7 
Mr. Hall introduced himself as representing the Shafers and Smiths.  He noted that a landscaping feature 8 
was being used as the finished grade for measuring on one side of the house and that as such it was 9 
something that could be built up higher if necessary to meet height requirements. 10 
 11 
Ms. Senning replied that violations such as this were corrected through bringing in fill and raising the 12 
finished grade.  Her standard protocol is not to measure every house that is built, but only address height 13 
limits if a structure is obviously out of compliance. 14 
 15 
Mr. Shupe read the WZB definition of structure and questioned how the raised bed feature relates to the 16 
definition. 17 
 18 
Mr. Hall responded that the stone wall holding dirt fits the definition of a structure.  Ms. Senning 19 
responded that she had not considered this a structure because the grade was sloped to meet the original 20 
grade. 21 
 22 
The conversation turned back around to the definition of ‘finished grade,’ with Mr. Shupe asking the Mr. 23 
Shafer if he had a dictionary definition available. Mr. Shafer did not have a written definition available. 24 
 25 
Ms. Cook asked for clarification regarding where measurements were taken, noting that the numbers 26 
provided indicated a two-foot change in elevation over a very short distance.  Ms. Senning expressed 27 
regret that Mr. Lazorchak was not available to explain the drawings and numbers more accurately, 28 
explaining that it is not customary for Zoning Administrators to actually measure building heights. 29 
 30 
Mr. Shafer announced that a definition of ‘finished grade’ had been located online.  Mr. Shupe read the 31 
definition, from the McGraw Hill Dictionary of Architecture and Construction:  “finished grade - the top 32 
surface of lawns, walks and drives or other improved surface after completion of construction or grading 33 
operations” 34 
 35 
Ms. Lee read a letter she had addressed to the Board and provided several photos exhibits.  The letter 36 
explained why she felt the appeal should be denied on procedural, substantive, and equity grounds. 37 
 38 
Ms. Senning responded to the portion of the letter addressing timeliness of the appeal; she had wondered 39 
whether or not it was timely and sought the town attorney’s advice.  She had been advised that timeliness 40 
should be determined in the first instance by the Board and not her. 41 
 42 
Mr. Hall stated that there is case law determining that the appeal was perfected. 43 
 44 
Mr. Shupe asked for an outline of the timing of the appeal’s being filed. 45 
 46 
Ms. Senning referred to the submittals in the staff report which was sent out ahead of the meeting and then 47 
outlined the sequence of events.  Mr. Shafer’s original paperwork was received at the Town Office on 48 
December 24, 2013, while Ms. Senning was on maternity leave.  Upon her return to work on January 7, 49 
2014, Ms. Senning began processing the request.  Finding that the appeal had not been filed on the Town 50 
form and that the $50 appeal fee was included but not the $25 fee for warning the hearing, she returned 51 
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both the appeal and Mr. Shafer’s $50 check so that the proper form and payment could be returned.  She 1 
also pointed out to Mr. Shafer the specifics included in the WZB of what was required for filing an appeal. 2 
 On January 16 she received the appeal form with new materials and a check for the full $75 required.  She 3 
received legal advice indicating that the Board should determine the timeliness of the filing. 4 
 5 
Ms. Cook noted that part of the requirements (page 83 of the WZB) is the specification of relief requested 6 
by the appellant, and asked Mr. Shafer what relief he is seeking.  He replied that he would like the Town to 7 
rule on the proper definition of ‘finished grade’ and follow the law.  Ms. Senning noted that the paperwork 8 
Mr. Shafer filed requested that the “height be corrected legally.” 9 
 10 
Mr. Shafer indicated that he was not sure what the final remedy might be, but that he does not believe the 11 
Board should allow a raised bed to be integral to the finished grade/height measurement.  He is asking that 12 
the Board weigh in on the definition of ‘finished grade’ within the context of the WZB. 13 
 14 
Ms. Senning requested that, if her decision is overturned, she receive guidance on better practices moving 15 
forward if she is unable to rely on information provided by licensed engineers. 16 
 17 
The hearing was closed.  18 
 19 
MOTION:  Mr. Geiger moved that the public hearing on this application be adjourned.  Mr. Shupe 20 

provided the second.  All voted in favor. 21 

 22 

4.  APPROVAL OF MINUTES 23 

 Review of the November 19, 2013 minutes was postponed until the Board’s next meeting. 24 

 25 

5. OTHER BUSINESS:  26 

Carol Chamberlin was introduced as Recording Secretary for the Board. 27 

 28 

Ms. Senning provided an update on current Planning Commission activities.  The group is working on 29 

Zoning Bylaw revisions and updates.  Under consideration are the inclusion of a definition of ‘agritourism’ 30 

and the possible development of an overlay district for farmsteads along Route 100.  The Commission is 31 

also considering adding authority for administrative approval for very specific permitting situations. 32 

 33 

6. ADJOURNMENT  34 

 The public portion of the meeting was adjourned at 7:45 pm to move into deliberations.  35 

 36 

MOTION:  Mr. Shupe moved that the public portion of the meeting be adjourned to move into 37 

deliberations.  Mr. Donaldson provided the second.  All voted in favor. 38 

  39 

7. DELIBERATIONS 40 

 41 

Respectfully submitted,  42 

Carol Chamberlin, Recording Secretary 43 


